PRACTICE TECHNIQUES – Wrongful Retention Trials

These are some steps that I have personally found useful in the hearings I have had concerning the application of The Convention.

Timing:  Remember, there is a “One  Year” rule in the Convention.  It is not fatal but it gives the court discretion as to whether or not the children should be returned.  Article 12. Accordingly the action must be filed before the one year is up to eliminate this option.  This means that a court action must be filed, not that an application has been made to the Central Authority (CA). Because of this it should be considered if it would be best to file in a federal court if you are not exactly sure where the children are, eg, in California but you are not certain as to the county.

Useful in the “Wrongful Retention” cases:  Where a child is visiting in the U.S. and after the visit is over the child  is not returned, then the “wrongful retention” starts, eg, child left Spain  on  01  Aug  1988  for a scheduled one month stay in the U.S., to be returned on 01 Sep 1988 to Spain.  The “wrongful” parent does not return. The clock starts on 01 Sep 1988 and not on 01 Aug 1988 as there was no “wrongful” act until that time.

Best Interests:  Stay away from this, avoid it, do not let it come before the court.  The Convention is not a best interest test.  Do not let this come in, object over and over to any introduction of best interests.

Rules to follow:  There are a set of rules to follow and when they are met the children must be returned:

A)
Are the children under 16?  If yes, then go to B. Note that if the children become 16 during the proceedings, then it stops.

B)
Was there a right of custody in the left behind parent at the time of the removal/retention?  If Yes, go to C. One needs to check this.  For example under Georgia law, 19-7-25, the mother of an illegitimate child has exclusive custody and control of the child unless there is a court order to the contrary.  Then if the parents were never married, what rights does the law of the country of habitual residence give to each of the parents?  Note that common law gave custody of the child to the mother.  French Law appears to be the same as to unwed mothers.

Decisions under the Convention seem to indicate that the right  of a parent to determine the residency of the child may be the deciding factor.  If there is a divorce and one parent has, eg, sole legal and physical custody with reasonable rights of visitation, then does the stay behind parent have a “right of custody”?  See Article 5(a).

On the other hand the fact that there is a standard Ne Exeat order may be sufficient to give the non-custodial parent the right to determine which country the child may live in.

C)
Was the removal or retention wrongful,  eg,  were the children taken/retained without the consent of the left behind parent?   If Yes, go to D.  Question this:  Is a removal without the consent of the other parent wrongful? If that parent is aware that the other parent and child are going to leave or have left and does nothing, then is the removal wrongful?

D)
Did the left behind parent acquiesce to the removal or retention?  This can be tricky.  Some of the more recent decisions out of the United Kingdom have found acquiesence in the most casual of remarks by the left behind parent.  If no, go to E.

Take the case where the child and parent left the country of Habitual Residence without the knowledge or consent of the other parent.  Immediately upon arrival in the asylum country the leaving parent notifies the stay at home parent of their whereabouts.  Regular communications from the child to the other parent take place.  Some period of time goes by and then the stay at home parent brings an action.  Did the stay at home parent acquiesce to the “Wrongful Removal” and “Wrongful Retention.”

Distinguish those cases where the children have been actively concealed compared to those where no concealment has taken place or it has only been nominal,  eg,  the address given for the parent and child is that of the grandparents in the same city.  For a useful analogy on this point one may look at the cases decided under the “Home State” rule of the Unifom Child Custody Jurisdiction Act (UCCJA).

Also  to be considered are the efforts made by the stay at home parent to locate the child:  None, every effort, in between.  Query:  If no effort is made and it can be shown that by little or no effort the child would be located, is this considered acquiescence by the stay at home parent?

E)
Have the children been in the asylum country for less than a year?   If more than a year have they become integrated into their present community?  Determine if the children have been where they are now for a year...not just away from the original country, eg,  they have moved every three months.  If they have been gone over a year but in no place for a year, then argue that while they have been gone a year, they have not been integrated into the community as it is contemplated that they would be in the new community for the full year.  If the court does not find integration go to F.

F)
Do the terms of Article 13(b)  apply:  “there is a grave risk that his or her return would expose the child to physical or psychological harm or otherwise place the child in an intolerable situation.”  Note that this requires “clear and convincing evidence”,  42 U.S.C. 11603(e)(2)(A). If 13(b) does not apply, go to G.

This defense is not going to be welcomed with open arms by the court as it is the “last  resort” and should be prepared very carefully.   Here one should establish that the physical or psychological harm to the child occurred at the time the child was removed and was because of some action or inaction on the part of the left behind parent. If the physical or psychological harm could have been prevented in the country of “Habitual Residence” by the parent who fled that country, then this defense may not apply:   What efforts should have been made by the fleeing parent in the “Habitual Residence” to prevent the problem? If the steps were taken and were ineffective then this defense may have merit.

This defense would probably not apply if the detriment was caused by actions or inactions of the taking parent, eg, parental alienation from the stay at home parent.  Further this defense may not apply where the detriment did not exist at the time of the leaving but now exists due to passage of time and the taking parent is responsible for creating the situation.  See  Navarro v Bullock, Placer County No. 86481, Superior Court of California, Auburn, California.

G)
Do the children want to stay in the asylum country and have they attained an age and decree of maturity at which it is appropriate to take account of their views?  Article 13, following (b).

Why do the children make this statement.  Have a competent mental health professional examine the children and present an opinion.  This defense is not workable for infants and is probably absolute when the children are 15 years and 6 months.  In between is hard to say but this may also be determined by the local law of the habitual residence, eg, in one state upon divorce a child of a certain age is given an absolute right to choose his or her custodial parent.  It could be assumed that if a child of this age made a choice then it would be binding on the court.

Exceptions.  Noted above.  Stress to the court that unless these exceptions are clear cut, then the children go back.

Pleading in the alternative.  File an action under the UCCJA, Section 23, International Applications.  Note that this section is not in effect in the following states: Missouri, New Mexico, Ohio,  South  Dakota.    Both the Convention (Article  18) and the federal act (42 U.S.C. 11603(h)) allow and encourage this.

The  advantages of filing under the UCCJA are the following:

a)
The 13(b) exception can be circumvented by having the local court issue a temporary order giving custody to the taking parent while they apply for protective orders in the original country.  Under the UCCJA an emergency only permits the court to make temporary orders and requires that the hearing for permanent orders be held in the place that would otherwise have jurisdiction.

b)
Age 16 does not apply, here it is 18.

c)
One year rule does not apply as in most cases the original decree country would normally have ongoing jurisdiction.    See Kumar v Superior Court of Santa Clara Cty. (1982) 32 Cal.3d 689 [186 Cal.Rptr. 772; 652 P.2d 1003] for an example of this.

Note that there are statutory and case law exceptions: Texas loses jurisdiction over custody but not visitation after the custodial parent and child have been gone for six months and no action to modify has been started;

Alaska only has “Home State” jurisdiction;  Louisiana case law seems to say they have lost jurisdiction after the child has been gone six months,  etc.  Very Important: Check the specific law of each state under the UCCJA.

d)
The wishes of the children do not count here.

Note that under the UCCJA the order must be made in compliance with Section 23:  The country making the order must have jurisdiction under their own laws and reasonable notice and opportunity to be heard must be given.

The commissioners notes to this section must be read: They lay out the rules for recognizing a foreign order. It has been my experience that 95% of all attorneys and judges have never read these notes.  Usually there is some case law in a state that gives great effect to the notes.

Psychological Testimony.  Again, stay away from the best interests test, object over and over when this is brought up.  There are three areas to work with here:

Have the children become integrated into the community after one year has passed?

Is there a grave risk that the return would expose the child to physical or psychological harm or otherwise place the child in an intolerable situation?

Are the children mature enough to make a decision as to where they want to live?

Foreign Law.  It is a good idea to collect as much of this as is appropriate and have it translated into English.  If possible and practical, an opinion of a professor of law of the country of Habitual Residence may be worthwhile on a specific legal point, eg, who holds the rights of custody over a child under what conditions, etc.

Sources of foreign law, but usually in the language of the country, are large law libraries, eg, Stanford, University of California at Berkeley,  etc.  In many cases one can locate at least some reference to the law of the country of Habitual Residence in English.

A  lead  to  sources of foreign law and those who may have more than an acquaintance with foreign law are law  review articles.  For example the author of an article on Spanish Divorce  Law may also be knowledgeable about unwed parents and their legal rights.  Most law libraries have an index to law review articles, many on a computer data base which makes searching relatively easy.

Procedure

Write a mantra and chant it to yourself, opposing counsel and the court.  Say it over and over again, at every chance:  “This is not a custody proceeding.”  Repeat often.

Always furnish the court and opposing counsel with copies of The Convention and ICARA, along with copies of any case you are going to cite.

Choice of Court  One may bring this action in either the state court or the federal district court.  They have concurrent jurisdiction.  42 U.S.C. 11603(a).  Since your filing will probably be the first such action that the court has seen it may be that a federal court would be the court of first choice, particularly where it is felt that one or the other parties will have undue influence with a state court.  Consideration should also be given to the fact that this is not a custody proceeding and that the matter before the court is largley a legal issue.  On the other hand when it is necessary to pick up the children prior to the first hearing and shelter care facilities are required, it may be that a state court is the better place.  Study this decision with care.

One starts the action by filing the following documents: 3

PETITION FOR RETURN OF CHILD TO PETITIONER. [PETITION.HAG]

DECLARATION UNDER UNIFORM CHILD CUSTODY JURISDICTION ACT [UCCJA.HAG]

After the initial documents have been filed there are two paths to follow depending on whether or not there is a realistic expectation that the child will be removed from the jurisdiction pending a hearing.

Child Will be Removed

If there is a realistic belief that the child will be removed from the jurisdiction prior to any hearing, then one should consider requesting an ex parte order from the court permitting the immediate pickup of the child at the time notice of the action under The Convention is given to the parent who has wrongfully removed/retained the child.  The following forms are typical, but not exclusive, means of requesting this order:

PETITION FOR A WARRANT IN LIEU OF A WRIT OF HABEAS CORPUS [PETN-WRN.HAG]

ORDER FOR ISSUANCE OF WARRANT IN LIEU OF WRIT OF HABEAS CORPUS

[ORDR-WRN.HAG]

WARRANT IN LIEU OF WRIT OF HABEAS CORPUS [WARLUWRT.HAG]

One may also need to obtain the cooperation of the local children’s shelter as it may prove necessary to have the children kept in a place that the court feels is safe pending a hearing on the merits of the PETITION.

When the children have been picked up the first hearing is usually that same day, eg, the pickup is at 7:00 a.m., the first hearing is set for 10:00 a.m., etc.  At this hearing the request should be made for an evidentiary hearing on the merits of the PETITION.  This should include a notice/request for oral testimony, a time for exchange of documents that may be introduced, etc.  A realistic time estimate for the evidentiary hearing should be given.  In most cases this may well be from two to four hours.

Child Will Not Be Removed

One should file a Notice of Motion or Order To Show Cause (NOM/OSC) as is usual in the jurisdiction where the PETITION is filed.

Set the first hearing as soon as it can be arranged with the understanding that this first hearing will not normally be the one at which the merits of the PETITION will be heard.  This first hearing is used to advise the court of just what is before them, that an evidentiary hearing will be requested, that a briefing schedule needs to be set (with the understanding that time is of the essence, e.g., days rather than weeks), that documents are to be exchanged, etc. and that a date certain be set for the actual hearing on the merits of the PETITION.  As noted in 8.3.3 (above), a realistic time estimate for the evidentiary hearing should be given, usually two to four hours.

One should ask for any preliminary orders, e.g., Ne Exeat, temporary placement of the child, etc.  One could, under certain circumstances, ask that the court set up contact between the child and the parents during this interim between the “First Hearing” and the hearing on the merits of the PETITION and any other orders that one may deem necessary prior to the “Second Hearing”.  See 42 USC 11604.  A note of caution:  Be very careful that the ancillary orders requested do not lead the court into a “Best Interests” hearing.  If there is any possibility of this at all, then it would be better not to request any order that could be construed as a “Best Interests” type order, e.g., placement, access, etc.

The “First Hearing” can be used to set the stage for the actual hearing on the PETITION.  In most instances counsel for the respondent will have never heard of The Convention and it is highly likely that the court will have no knowledge of it as well.

At the “First Hearing” the petitioner’s attorney should spell out what it is that is being requested, provide copies of The Convention, ICARA and any other documents that may be used or referred to at the evidentiary or “Second Hearing”. By having the “First Hearing” one can overcome the complaint of respondent’s counsel that they need time to prepare, that they know nothing about the matter, etc.  This will also, it is hoped, dispel a similar feeling by the court:  This is all new, what does the court do, etc.   It is also a good place to firmly focus the court on what is to be done:  The technical requirements of The Convention are to be met and that this IS NOT a custody proceeding. One may also, at the “First Hearing”, set up ground rules for the introduction of evidence, statements of witnesses who are abroad, etc.  See Article 23 of The Convention and 42 USC 11605.

CONCLUSIONS

To repeat:  

These are not custody proceedings.  

Do not let yourself become entangled in a “Best Interest” argument and thus get sidetracked.  

This is a legal issue.  

If a child is removed/retained from its habitual residence in derrogation of the rights of custody of the left behind parent, then this is a wrongful removal and if an application is made within one year then the child must be returned to the habitual residence unless one of the exceptions under Article 13 apply.

Right at the first read The Convention and ICARA.  Read it again and then read it for the third time.  Mostly you will find that the other side knows even less than you do since you have had a head start on them.

You will also often find that the court takes a great interest in these cases as they are a break in the routine that comes before them.
