RE Z (ABDUCTION: NON-CONVENTION COUNTRY)

[1999] 1 FLR 1270

  

CourtFamily Division

Charles J 

Judgment date21 May 1998

  Abduction – Non-Convention country – Lengthy period of negotiation – Principles to be applied

The English mother removed the child from Malta, where the family had been habitually resident, without the knowledge or consent of the Maltese father. The mother alleged that shortly after discovering her whereabouts the father had agreed that the child could stay in England. The father sought the summary return of the child and denied reaching any agreement, although he did accept that there had been a long period during which he discussed possible solutions with the mother, in the hope that he could persuade her to return with the child to Malta. Malta was not a signatory to the Hague Convention, but it was common ground that the Maltese court would proceed on the basis that the paramount consideration was the welfare of the child.

   Held – ordering summary return of the child –  

   (1)   The governing principle in a non-Convention case was the welfare of the child, and there was a general presumption that, in the absence of good reasons to the contrary, it would be in the best interests of the abducted child for questions about his or her future to be determined by the courts in the child’s country of habitual residence. This presumption was justified by a number of factors, including the considerations that generally the courts of the country from which a child had been abducted would be in a better position to resolve disputes relating to the child’s future, and that generally it was better for a child to have his or her future determined without the impact of a unilateral and wrongful removal of the child from their home. Using this approach, the main focus of the court’s attention was upon: (i) the effect that an order for return would have on the child’s welfare in the interim period between return and the foreign courts’ determination of the child’s medium- to long-term future; and (ii) the manner in which those courts would determine the medium- to long-term interests of the child. However, the English court was not precluded from having regard to the medium- to long-term future of the child, and thus to the possible outcome of proceedings in either jurisdiction. 

   (2)   Agreement or acquiescence should be taken into account by the court in the exercise of its discretion in a non-Convention case, but it would be wrong to lay down rules or presumptions about the general effect of agreement or acquiescence in non-Convention cases. Much would depend on the circumstances. In this case there had been no acquiescence. After the child’s removal from Malta, the mother and father had entered a prolonged period of negotiation, during which no firm agreement was reached.  

   (3)   Although there were welfare factors to place against the presumption that return would be in the child’s best interests, such as the fact that the child had settled well at school, the length of time since the original removal, and the real possibility that the Maltese court would ultimately allow the mother and child to return to England, the general presumption was not outweighed and the child’s return to Malta would be in her best interests. 

   Per curiam: the longer the period that was allowed to pass before an application for return was made and considered by the court, the more likely it was that the court would consider the medium- to long-term and general interests of the child, and thus, for example, explore the likely outcome of the case and whether a return to this jurisdiction with associated disruption was ultimately likely. 
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CHARLES J CHARLES J: This case concerns a child called K. She is now 3½. Her parents are SZ (the mother) and GZ (the father). 

   The application before me is an application by the father for an order that K be returned to Malta. 

 

Common ground 

The mother is English. The father is Maltese. They met about 7 years ago when the mother was 17 and the father was 29. They met when the mother was on holiday in Malta. The mother is now 24 and the father is now 36. 

   After the holiday during which they met the mother returned to Malta and thereafter the mother and father lived together on and off for 3 to 4 years in Malta. 

   K was conceived in Malta. The mother returned to England for K’s birth in September 1994 and returned to Malta with K when she was about 5 weeks old. 

   The mother and the father were unmarried at the time of K’s birth but they married later in June 1996. Following the marriage, the mother, the father and K continued to live together as a family in Malta. 

   On 7 October 1997 K became a pupil at St Paul’s Bay Primary School in Malta. 

   K at present has dual nationality. She is British by virtue of the fact that her mother is British and she was born here. She is included on the mother’s passport. She is also a citizen of Malta. This is confirmed by a letter from the office of the Prime Minister of Malta dated 30 August 1996 that was provided to me. This letter was written shortly after the marriage. It confirms  
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that K is a citizen of Malta by virtue of s 25(2) of the Maltese Constitution and that she may remain in Malta until her twenty-first birthday. However, it points out that if K should eventually wish to retain her Maltese citizenship she will be required to renounce any other citizenship held by her after she reaches her eighteenth birthday and before attaining her nineteenth birthday. If she makes that renouncement she can remain in Malta for her life. 

   That letter also points out that the mother may remain and work in Malta. As I understand it that had not been the case prior to the marriage and one of the reasons why the mother returned to England on a reasonably regular basis was that she needed to do this to comply with Maltese law as to her ability to stay and work in the country. Following the marriage the mother continued to visit England on a fairly regular basis for holidays. Generally these visits were for about a fortnight. 

 

The removal of K from Malta 

On 24 October 1997 the mother travelled to England with K without the prior knowledge or approval of the father. On his return from work that day the father discovered that the mother and K were not at home. He spoke to the mother’s father in England on the telephone who told him that he did not know where the mother was. The father contacted the police on Malta and reported the mother and K missing. However, at about 9 pm the mother telephoned the father and told him that she was in England and was going to live with her father in Wigan. 

   It is common ground that the mother left Malta with K without the prior knowledge or approval of the father and that at that time K was habitually resident in Malta. 

   The mother told me that before she left she had been to see the British High Commission who had told her that it would be easy for the father to prevent her from leaving Malta with K and this is why she left without telling him. 

   It is also common ground that during the conversation between the mother and the father on the evening of 24 October 1997 the father was extremely angry and emotional. 

   On 29 October 1997 the mother was granted ex parte a residence order and a prohibited steps order for a period of 28 days. 

   In that application the mother says that she left the father on 24 October 1997 (which was a Friday) because of his conduct. She goes on to say that the father telephoned her on the Saturday and the Sunday saying that he loved her and begged her to come back. She also says that the father rang on Tuesday, 28 October 1997, again assuring her that he loved her and also that on that day he had spoken to her grandparents saying that he would be on the first available flight despite the fact that the mother had said she did not want him to come and that she had no intention of going back to her husband or to Malta. 

   In her application the mother went on to say that she wanted to take divorce proceedings but wanted to secure K’s future with her first and that they would live in the Wigan area. Further, she said that she was convinced that the father would try to take K away from her and take her back to Malta to be brought up there and that she needed an urgent order to protect K from attempted removal by the father. 

   Following the grant of these ex parte orders the mother and father remained in contact on the telephone but the mother did not tell the father  
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that she had obtained such orders. The father found out about this when he received a copy of the orders through the post. He would have received them on about 4 November 1997. 

   Following receipt of these orders, the mother says the father agreed with her that she was the best person to look after K and that she could live with the mother in England provided that he could visit K whenever he wanted to. This is denied by the father. 

   Thereafter, the father visited England in November 1997 and the mother visited Malta in January 1998. 

   The parties are in dispute as to the content of the conversations and the agreements or understanding reached between them as to the basis upon which these visits were made. I heard oral evidence as to this and will return to these disputes later. At this stage I simply record that it is agreed that: 

 

	 
	(1)
	In early November 1997 K started at a pre-school nursery.


	 
	(2)
	On 10 November 1997 the mother’s then solicitors wrote to the Liverpool County Court, with a copy to the father, advising the court that the parties had resolved their difficulties and there was no need for an extension of the orders made on 29 October 1997.


	 
	(3)
	On 14 November 1997 the father came to England and stayed at the home of the mother’s father with the mother and K.


	 
	(4)
	On 29 November 1997 the father returned to Malta. 


	 
	(5)
	Through December 1997 the mother and father maintained regular telephone contact and K spoke to her father over the telephone on a regular basis.


	 
	(6)
	On 3 January 1998 an emotional conversation took place between the mother and the father during which the father told the mother that he did not want anything more to do with her or K and that the mother was to tell K that her daddy was dead and that he never wanted to see either of them again.


	 
	(7)
	On 9 January 1998 the father telephoned again and retracted his emotional outburst made on 3 January 1998.


	 
	(8)
	During January 1998 pursuant to an arrangement reached, the father telephoned the mother on Wednesdays and the mother telephoned the father on Sundays.


	 
	(9)
	At some time during January 1998 the mother agreed to visit Malta with K.


	 
	(10)
	Between 31 January 1998 and 14 February 1998 the mother and K visited Malta.


	 
	(11)
	On 14 February 1998 the mother and K left Malta.


	 
	(12)
	On 23 February 1998 the mother made an application for a residence order. The reasons for that application as stated therein are as follows:


 

‘I left the respondent on 24 October and returned to England from Malta with K. The respondent visited England for a 2-week period to exercise contact with K around 14 November. I took K to Malta at the beginning of February to see the respondent when I also tried to sort out future contact arrangements. However the respondent threatened that if I do not return to Malta with K for good he will apply for a residence order to keep K in Malta. I, therefore wish to apply for a residence order in order to  
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provide stability and security for K who is happy and settled living with me in this country.’ 

 

On 23 February 1998 a residence order was granted to the mother for 28 days. 

 

	 
	(13)
	The father heard of this order when he received a copy of it from the mother’s new and present solicitors.


	 
	(14)
	On 2 March 1998 the father instructed his Maltese lawyers, and on 6 March 1998 the father’s Maltese lawyers instructed his English solicitors.


	 
	(15)
	On 14 March 1998 the respondent travelled to England for the hearing on 18 March 1998 for renewal of the residence order sought by the mother.


	 
	(16)
	On 17 March 1998 the father applied for an order staying the mother’s application for a residence order pending the hearing of an application by him for the summary return of K to Malta.


	 
	(17)
	On 18 March 1998 the mother’s application for a residence order was stayed and the father’s application for the summary return of K to Malta was transferred to the High Court. Also on that date contact arrangements for the immediate future were made and the father gave undertakings that he would return K to the mother after contact and would not seek to remove her from the jurisdiction of the court.


	 
	(18)
	Between 18 and 20 March 1998 the father had staying contact with K at the home of his mother-in-law.


	 
	(19)
	On 21 March 1998 the father returned to Malta and thereafter has remained in regular telephone contact with K.


 

   There are a number of disputed facts as to the reasons for the breakdown of the relationship between the mother and the father, the extent of the care given to K by the father and his ability to be her primary carer. It is not disputed that the mother has been K’s primary carer and has spent very little time away from her. Mother and daughter have a loving and close relationship. 

   However, it is not disputed that both parents love K and that there is an established bond and love between K and her father as well as her mother. 

   I have also been told that the mother would not oppose regular contact between K and her father in England and visiting contact in Malta if K remains here with her mother and a residence order is made in favour of the mother. 

   I have been told that the mother would return to Malta if I were to order that K be returned to that country. 

   The mother’s affidavit evidence was also that K has now settled well in England and is progressing well at her new school. The mother wanted to give oral evidence as to this and as to points she wished to advance that it would be in both K’s short, and medium- to long-term interests to live with her mother in England. I refused her application to give such oral evidence. 

   However, I granted her application that I should hear oral evidence as to her allegations that the father agreed that K should remain in England with the mother or that the father has acquiesced in that situation and as to the undertakings offered by the father if I were to order K’s return to Malta. 
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   The undertakings offered by the father have been reduced to writing. I shall not set them out in full. In short, they are undertakings that (a) the father will pay for the return of the mother and K to Malta, (b) the father will vacate the matrimonial home in Malta and permit the mother and K to live there, will not visit uninvited, and will use his best endeavours to ensure that members of his family do not visit uninvited, (c) the father will maintain the mother and K in Malta, (d) the father will not take any steps to seek the punishment of the mother by the criminal or civil courts in Malta for her removal of K from Malta, (e) the father will take steps to give undertakings to the same effect to the Maltese courts, or otherwise to ensure that such undertakings are directly enforceable in Malta. Those undertakings are to last until they are altered or withdrawn with the approval of the courts in Malta. 

The law 

Relevant Maltese law 

It was common ground, and there was evidence before me from a Maltese lawyer, that in determining the short-, medium- and long-term future of K as to her custody, care and control and so on the Maltese courts would proceed on the basis that their paramount consideration was the welfare of the child. 

   It was common ground, and during the course of the hearing further evidence was produced from a Maltese lawyer to the effect that, upon and following the marriage of the mother and the father in 1996 they both (in English terms) had parental responsibility for K. The Maltese lawyer after stating that the Civil Code of Malta provides that children born out of wedlock may be legitimated by the subsequent marriage of their parents puts it this way: 

 

‘Thus it is clear that under Maltese law, a child which is born out of wedlock but is subsequently legitimated by the marriage of his/her parents, enjoys a parents/legitimate child relationship. Thus, according to law, both parents exercise parental rights and duties over the child.’ 

Habitual residence 

It was common ground that this was a question of fact, (see Re M (Abduction: Habitual Residence) [1996] 1 FLR 887, where it was also decided by the Court of Appeal that where both parents have parental responsibility neither of them can unilaterally change the habitual residence of their child by removing the child wrongfully and in breach of the other parent’s rights unless circumstances arose which independently pointed to a change in the child’s habitual residence: see in particular 893C and 896B). 

   This case, and an earlier case Re M (Minors) (Residence Order: Jurisdiction) [1993] 1 FLR 495, were discussed by James Munby QC in Re P (Care Proceedings: Designated Authority) [1998] 1 FLR 80, 88–89. I accept and adopt his analysis based thereon of the principles to be applied in determining habitual residence, and when a person ceases to be habitually resident in one country and becomes habitually resident in another. 

Abduction from a Non-Convention country and my approach 

Malta is not at present a signatory of the Hague Convention. It was thus common ground that in determining the father’s application for the return of  
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K her welfare is my paramount consideration. This appears, for example, from the discussion of the principles and the approach to be adopted in Rayden and Jackson on Divorce and Family Matters (Butterworths, 17th edn), para 45.57 and the cases referred to therein. A number of those cases were cited to me. In particular, I was referred to the cases and the passages from the judgments therein that I set out below. 

   In Re F (A Minor) (Abduction: Custody Rights) [1991] Fam 25, 31C–E, sub nom Re F (A Minor) (Abduction: Jurisdiction) [1991] 1 FLR 1, 4E–F Lord Donaldson, who was then Master of the Rolls, said: 

 

‘There is no evidence that the Israeli courts would adopt an approach to the problems of F’s future which differs significantly from that of the English courts. It is not a case in which F or his father are escaping any form of persecution or ethnic, sex or other discrimination. In a word, there is nothing to take it out of the normal rule that abducted children should be returned to their country of habitual residence. 

   The welfare of the child is indeed the paramount consideration, but it has to be considered in two different contexts. The first is the context of which court shall decide what the child’s best interests require. The second context, which only arises if it has first been decided that the welfare of the child requires that the English rather than a foreign court shall decide what are the requirements of the child, is what orders as to custody, care and control and so on should be made.’ 

 

   Later in his judgment at 31G–32A and 4H–5A respectively, Lord Donaldson said this: 

 

‘In other words, she was saying that, if one possible outcome of any proceedings, whether in Israel or England, would be that F might remain in England, the English courts should retain jurisdiction. 

   This is an error of principle. Possible outcomes have no bearing on which court should decide. Which court should decide depends, as I have said, on whether the other court will apply principles which are acceptable to the English courts as being appropriate, subject always to any contra indications such as those mentioned in Art 13 of the Hague Convention, or a risk of persecution or discrimination, but prima facie the court to decide is that of the State where the child was habitually resident immediately before its removal.’ 

 

   In that case the Court of Appeal allowed the appeal before it and ordered the immediate return of the child F to Israel. 

   In Re M (Abduction: Non-Convention Country) [1995] 1 FLR 89, 98B–C, Waite LJ says: 

 

‘The fact that there is jurisdiction to grant a peremptory return order in child abduction cases where the Convention does not apply, is itself based upon nothing else but an appreciation of the general demands of the best interests of all children. It assumes that in the absence of special circumstances it will best serve the immediate welfare of the abducted child to have its long-term interests judged in the land from which it was abducted.’ 
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   In Re M (Jurisdiction: Forum Conveniens) [1995] 2 FLR 224, the Court of Appeal dealt with a case concerning Malta and, at 225, Waite LJ says this: 

 

‘Malta is not a signatory to the Hague Convention on the Civil Aspects of International Child Abduction 1980 and there is accordingly no scope for the operation of the Child Abduction and Custody Act 1985 in this case, but the principles applicable to problems of this kind are now well settled. There is no limit, in legal theory, to the jurisdiction of the court in England to act in the interests of any child who happens to be within the jurisdiction for whatever purpose and for however short a time. In practice, however, if the child is not habitually resident in this country and there are legal procedures in the country of habitual residence available to achieve a fair hearing of competing parental claims regarding the child’s upbringing, the English court will decline jurisdiction, except for the purpose of making whatever orders are necessary to ensure a speedy and peaceful return of the child to the country of habitual residence. The practice thus is to follow the spirit of the Convention, even though its formal terms are inapplicable.’ 

 

Further in respect of a criticism directed at the judge in that case Waite LJ said this at 228: 

 

‘I do not think that the judge can be fairly criticised in that respect. He appears to me to have acted upon the principles that far from there being any inherent conflict between the considerations of policy which normally require a return of children to the country of habitual residence and the considerations affecting their welfare, both lead to one and the same result, namely that it will, in general, be in the best interests of children to have their future decided in the courts of the country where they habitually reside. That is a principle which has particular force in a case like the present where the competing jurisdictions are represented by two countries with close historical ties and closely corresponding legal systems, applying a similar approach to the difficult problems to which cases of this kind inevitably give rise.’ 

 

   This approach reflects and applies a general presumption, or a prima facie position, that it is in the best interests of a child for his, or her, needs and thus issues as to his, or her, residence and care and so on to be decided by the court of his, or her, habitual residence. 

   This last passage from the judgment of Waite LJ, as does the passage from his judgment in Re M (Abduction: Non-Convention Country) [1995] 1 FLR 89, 98B–C, also demonstrates that this general presumption is not ‘free-standing’ and is not based solely on an approach by analogy to the Hague Convention cases but that it identifies what the courts of this country have found generally best promotes the welfare of a child who has been removed from the jurisdiction of his, or her, habitual residence without the consent of both his, or her, parents. Thus the spirit of the Hague Convention, and the purpose underlying it, is recognised in non-Convention cases as something that generally best promotes the welfare of children. 

   The approach to be adopted in non-Convention cases, and thus to this case, has been the subject of consideration, in particular by Ward LJ, in two recent cases in the Court of Appeal. 
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   The first in time of these cases is Re P (Abduction: Non-Convention Country) [1997] 1 FLR 780. The headnote in that case reads as follows: 

 

‘The mother gave birth in England and then returned to the father in Madagascar. The family later moved to India. The mother was unhappy and eventually left India with the child and returned to England. The mother began wardship proceedings in England and the father issued an application for the return of the child to India. The mother’s case was that a return by her with the child to India would adversely affect the child. The court ordered that the child be returned to India, the judge holding that there was a weight of authority which compelled him to apply the spirit of the Hague Convention in a case of wrongful abduction from a non-Convention country. The mother appealed. 

   Held – allowing the appeal – the overwhelming burden of the authorities was that welfare was the only consideration which governed the court’s decision. What was required was for the court to look at the spirit of the Convention in the context of welfare overall. To elevate Art 13 into the test which governed return was to fly in the face of the established authority because one did not proceed upon a basis that it was necessary that the child would be in some obvious moral or physical danger if returned. That was not the criterion: welfare was.’ 

 

I pause to comment: 

 

	 
	(1)
	In Re P the mother’s objection, which was successful, was based on the damage that would result from a return to India whilst decisions as to the medium- to long-term future of the child were decided.


	 
	(2)
	Those objections succeeded on the particular facts in Re P which appear from the following two passages from the judgment of Ward LJ where he says (see 783C–D):


 

‘Her [the mother’s] case was that her medical and psychiatric conditions were such that a return by her with the child would cause her to suffer very considerable psychological and psychiatric harm so as adversely to affect the child. The key passage in Dr Anderson’s report is a single sentence in which he said this: 

 

“Because of her fear for own safety were she to return to Bombay with her daughter, I do not believe that she is resilient enough to undertake this.”  

 

And at 790A–G 

 

‘The capability of this mother of meeting the child’s needs would, even on the evidence before the judge, have been subject to some question. We have had further evidence placed before us from Dr Anderson. She is now of the view that the mother’s present position is sufficiently fragile for her to conclude as she has done that: 

 

“[The mother] is still suffering from clinical levels of depression and anxiety. She needs to continue medication but also be in an environment which she perceives as safe and supportive. Then it will  
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be possible for her to continue to recover. In my opinion she needs to stay with her parents. This is both for emotional support and supervision of her treatment. Without their support I believe her mental and physical health would deteriorate.” 

 

   Dr Anderson went on to consider certain threats that had been made against the mother. There was material before the judge dealing with those threats. There is insufficient evidence positively to link them with the father or his family, and one cannot be certain that the only letter which is before the court which is an anonymous letter truly emanates from him or from his family even though it is couched in those terms. It is not whether or not threats have been made by the father by or his family, but how this mother perceives the position to be which will be of immediate importance to her ability to look after her child. The conclusion of Dr Anderson is: 

 

“… I believe fearfulness for her own safety will intrude on her capacity to do this well. She is likely to be preoccupied and distracted.” 

 

   That is no more than common sense. It seems to me overwhelmingly likely that this mother’s ability properly to look after her little girl will be affected were she required to give back and, a fortiori, she were required to remain in India. Consequently, there was, in my judgment, abundant material before the judge justifying the conclusion that on a welfare test he would not have acceded to the father’s application for the child to be returned peremptorily. 

For that reason I would allow the appeal.’ 

 

	 
	(3)
	The factual position in this case is very different to that which existed in Re P. Here there is no equivalent suggestion relating to the mother’s health or threats which would adversely affect her ability to care for the child if she and the child were to return to Malta.


 

   In relation to the principle and approach to be adopted in cases such as the one before me Ward LJ, at 784D of his judgment after referring to a number of earlier cases says this: 

 

‘I need not take time reciting at length from these cases. Re L established, in essence, that in what was then called perhaps perjoratively, kidnapping cases, the principle which governed the position of the court was and always would be what the paramount welfare of the child dictated. Accordingly, kidnapping was but a single factor to be taken into account.’ 

 

   Further, at 787F Ward LJ after referring to further authorities including those referred to above (ie Re F and Re M) says this in respect of the judgment of Waite LJ in Re M: 

   ‘When Waite LJ expressed in his judgment that the court can act by analogy and take into account matters relevant to consider under Art 13, he was not, in my judgment, requiring the imposition of an Art 13 test to a non-Convention case. 

   The overwhelming burden of the authorities, undoubtedly, is that welfare is the only consideration which governs the court’s decision. That  
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is no more and no less than being in accordance with s 1 of the Children Act 1989 which requires that in any question relating to the upbringing of the child, welfare is the paramount consideration.’ 

 

   In my judgment in that passage Ward LJ is not casting any doubt on the point also made by Waite LJ, and referred to above, that generally the welfare of a child is promoted by his, or her, return to the country where he, or she, was habitually resident. 

   In Re JA (Child Abduction: Non-Convention Country) [1998] 1 FLR 231 in respect of the principle and approach to be adopted Ward LJ says this at 233F: 

 

‘It was also common ground that the judge correctly addressed the next “important principle” as follows: 

   “In the ordinary case it is in the child’s best interests for his or her welfare to be determined by the court of the country where the child habitually resides. The reasons for that have been so often stated that it would be superfluous to repeat them. It is an important component of the principle that the court should not assist or encourage transnational abductions, whether or not the Hague Convention applies, but as has most recently been pointed out by Ward LJ in his leading judgment of the case of Re E (A Minor) (Child Abduction: Non-Convention Country) [1997] 2 WLR 223, that and every other general principle in cases concerning children’s welfare must give way to the overriding consideration of the child’s welfare. That case made it clear that it is wrong slavishly, as it were, to follow by analogy the principles of the Hague Convention cases and apply them to non-Convention cases such as this, nor is it appropriate for it to force into the format of a non-Convention case the terminology that is appropriate to Hague cases. So I start from the proposition that unless there are good reasons for forming a different conclusion, J’s future should be decided in Sharjah rather than in [England].”’ 

 

   By approving that approach Ward LJ approves an approach which has regard to a presumption, or prima facie position, that in the absence of good reasons to the contrary the welfare of a child who has been abducted is best promoted by his or her return to the country where he or she habitually resided. Ward LJ goes on (at 234B): 

 

‘For the sake of completeness of the analysis of the law which I must later undertake, I shall do what Singer J understandably chose not to do, namely spell out the reasons for this approach.’ 

 

   I pause to comment that what follows is an explanation given by Ward LJ as to why in the ordinary case it is in the child’s best interest for his, or her, welfare to be determined by the courts of the country where the child was habitually resident at the time of the relevant removal. In this explanation Ward LJ repeats the acknowledgement that the decision in Re L (Minors) (Wardship: Jurisdiction) [1974] 1 WLR 250 and, in particular, the judgment of Buckley LJ, therein, is and remains an important decision in this line of authority. Ward LJ went on: 
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‘The decision to return the child must be justified by more than an adoption by analogy of the Hague Convention approach because in a Convention case welfare is not the paramount consideration or a consideration at all (save in the different guise of Art 13), nor can it be justified as an adoption of principles of forum conveniens which concept, “as the phrase is used in other forms of litigation, has no place in the wardship jurisdiction”, per Ormrod J in Re R (Minors) (Wardship: Jurisdiction) (1981) 2 FLR 416, 426H. True it is that the interests of the child may ordinarily be thought to be better served if the court having direct knowledge of the conditions prevailing in the place where the child has his or her home is charged with the decision whether a change of that home should be ordered where the parents cannot agree about the matter between themselves. The only proper reason for returning the child without investigating the merits is that the child’s welfare demands it on a basis so well – but not compendiously – expressed by Buckley LJ in the locus classicus of Re L (Minors) [1974] WLR 250, 264F–265C: 

 

“To take a child from his native land, to remove him to another country where maybe his native tongue is not spoken, to divorce him from the social customs and contacts to which he has become accustomed, to interrupt his education in his native land and subject him to a foreign system of education, are all acts (offered here as examples and of course not a complete catalogue of possible relevant factors) which are likely to be psychologically disturbing to the child, particularly at a time when his family life is also disrupted. If such a case is promptly brought to the attention of a court in this country, the judge may feel that it is in the best interests of the infant that these disturbing factors should be eliminated from his life as speedily as possible. A full investigation of the merits of the case in an English court may be incompatible with achieving this. The judge may well be persuaded that it would be better for the child that those merits should be investigated in a court in his native country than that he should spend in this country the period which must necessarily elapse before all the evidence can be assembled for the adjudication here. Anyone who has experience in the exercise of this delicate jurisdiction knows what complications can result from a child developing roots in new soil, and what conflicts this can occasion in the child’s own life. Such roots can grow rapidly. An order that the child should be returned forthwith to the country from which he has been removed in the expectation that any dispute about his custody will be satisfactorily resolved in the courts of that country may well be regarded as being in the best interests of the child … Judges have more than once reprobated the acts of ‘kidnappers’ in cases of this kind. I do not in any way dissent from those strictures but it would, in my judgment, be wrong to suppose that in making orders in relation to children in this jurisdiction, the court is in any way concerned with penalising any adult for his conduct. That conduct may well be a consideration to be taken into account, but, whether the court makes a summary order or an order after investigating the merits, the cardinal rule applies that the welfare of the infant must always be the paramount consideration.”’ 
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   I comment that the approach taken in the authorities referred to above proceeds on the basis that if a return is ordered, the medium- to long-term future of the child in respect of his or her residence, contact etc will be determined by the courts of the country to which the child is returned. 

   In my judgment this approach as to which court will determine the medium- to long-term issues that arise, and indeed the very nature of an application for the return of a child to the country where he or she was habitually resident, has the consequence that in considering the welfare of the child on an application for return to the country where the child was habitually resident the main, but not exclusive, focus of attention of the court should be on: 

 

	 
	(a)
	the effect that such an order for return will have during the period between return and the determination of the medium- to long-term future of the child by the courts of the country to which he or she is returned, and


	 
	(b)
	the manner in which those courts will determine the medium- to long-term interests of the child, and in particular, the principles that would be applied by those courts in doing this.


 

In a case such as this where: 

 

	 
	(a)
	the Maltese courts would apply the same principles, and an equivalent general approach, to the determination of the medium- to long-term issues as to care and residence of the child, and thus


	 
	(b)
	when the matter is looked at through English eyes and principles the court has, as Buckley LJ puts it in Re L, an expectation that any dispute about the custody of the child will be satisfactorily resolved in Malta,


 

the main, but not necessarily exclusive, focus of attention in determining what would best promote the welfare of the child is on the interim period between return and the determination on such a satisfactory basis of the medium- to long-term interests of the child by the Maltese courts. 

   In this context I should refer to the comments made by Ward LJ in Re P (Abduction: Non-Convention Country) [1997] 1 FLR 780, 785H on the passage in the judgment of Lord Donaldson MR in Re F (A Minor) (Abduction: Jurisdiction) [1991] 1 FLR 1, 4AE–F and 5A which I have cited earlier. Ward LJ says this: 

 

‘It is important to pause a moment over that dictum. There the Master of the Rolls is urging that a focus be made upon the question which is before the court.’ 

 

   I respectfully agree. That question is whether the child should be returned to the country where he, or she, was habitually resident and thus in this case it is whether K should be returned to Malta with a view to the Maltese courts determining her medium- to long-term future. 

   Ward LJ continued (at 785G): 
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‘Here [ie in Re P], there was no question about jurisdiction, nor was there any application to stay under s 5 of the Family Law Act 1986 on the basis that another court was the most appropriate forum. None of those questions arise in this appeal. Having accepted the jurisdiction, as the judge had to do, he was concerned with welfare as it impinges upon what order, if any, should be made for the custody, care and control and so on.’ 

 

   I have not found the balance of this dicta of Ward LJ easy to follow because in my judgment no question of jurisdiction save in the sense that it is described in Re M (Jurisdiction: Forum Conveniens) [1995] 2 FLR 224, which cites and relies on Re F, arose in Re P or in Re F or in this case. 

   As Ward LJ points out in the passage I have cited in Re JA (Child Abduction: Non-Convention Country) [1998] 1 FLR 231, 234 the principle of forum conveniens as the concept is used in other kinds of litigation has no place in the wardship jurisdiction and thus a jurisdiction where the paramount consideration is the welfare of the child. As is found in Re M (Jurisdiction: Forum Conveniens) in the passage therein that I have already cited there is no limit to the jurisdiction of the English courts to act in the interests of any child who is within its jurisdiction and the ‘jurisdiction issue’ in an ‘abduction case’ is whether it is in the best interests of the child that he, or she, should be returned to the country of his, or her, habitual residence with the consequence, or likely consequence, that his or her medium- to long-term future would then be determined by the courts of that country.  

   In my judgment the dicta cited above of Ward LJ as to jurisdiction cannot lead to a conclusion that in Re F (A Minor) (Abduction: Jurisdiction) [1991] Fam 25, [1991] 1 FLR 1, or in Re P (Abduction: Non-Convention Country) [1997] 1 FLR 780, or indeed in any case concerning the abduction of a child from a non-Convention country there was or is some separate or free-standing jurisdictional issue. It follows that the sentence where he says (at 785H): 

 

‘Having accepted the jurisdiction, as the judge had to do, he was concerned with welfare as it impinges upon what order, if any, should be made for custody, care and control and so on …’, 

 

should be read and understood having regard to the fact that the choice of order that was open to the judge was to make or refuse an order for the immediate return of the child to a foreign country, in that case to India. 

   It follows that this dicta of Ward LJ must be read and understood on the basis that the welfare of the child, and the issues of custody, care and control, and so on, have to be considered in that context and thus mainly, but not exclusively, in an interim context pending the determination by the foreign court of the child’s medium- to long-term future. Indeed, this is the approach taken by the Court of Appeal in Re P (Abduction: Non-Convention Country) [1997] 1 FLR 780. 

   However, in my judgment these comments of Ward LJ, and his general approach, have the consequence that in determining what should happen in the interim period pending determination of the medium- to long-term future of an abducted child the English court is not precluded from having regard to the medium- to long-term future of the child, and thus, for example, to the possible outcome of proceedings in either of the possible jurisdictions which  
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apply the same, or equivalent, principles particularly if the likely outcome, or aspects of it, is clear. When this is done the court would not be focusing exclusively on the period between a return and determination of the medium- to long-term future of the child. 

   I note that in the exercise of its discretion in Convention cases the court can and does take such considerations into account (see, for example, W v W (Child Abduction: Acquiescence) [1993] 2 FLR 211, especially at 219C–220A, H v H (Abduction: Acquiescence) [1996] 2 FLR 570 (in the Court of Appeal), especially at 577–578, and Re K (Abduction: Consent) [1997] 2 FLR 212, especially at 219–220). 

   In my judgment it follows that the exercise of the court’s discretion is not as rigidly limited as the dicta of Lord Donaldson suggests in Re F when he says that ‘possible outcomes have no bearing on which court should decide’. However, in my judgment: 

 

	 
	(i)
	this does not mean that in this case, or generally, the court should hear oral evidence, or adjourn to obtain reports, as to the issues relating to the child’s medium- to long-term future, and


	 
	(ii)
	the rejection of such a rigid approach is not inconsistent with the point made in Re L that when return is ordered it is not desirable for the English court to make an order in terms which suggests that it has formed a concluded view as to which parent should have care of the child.


 

   Thus in my judgment the cases of Re P and Re JA are recent and clear authorities which endorse the conclusion that in determining whether or not I should order the return of K to Malta I should have regard to and apply the following points in all the circumstances of this case: 

 

	 
	(1)
	K’s welfare is my paramount consideration.


	 
	(2)
	In the ordinary, or normal, case when a child has been abducted it is in his, or her, best interests for his, or her, medium- to long-term future to be determined by the courts of the country where the child was habitually resident prior to the abduction.


	 
	(3)
	Such presumption inevitably looks at the position of an abducted child generally and accords not only with the underlying purpose of the Hague Convention, but also in cases where that Convention does not apply with what the English courts have identified and accepted as being a result which will normally best promote the welfare of the child.


	 
	(4)
	As is the case with all, or most, presumptions this presumption, or prima facie position, can be displaced in the circumstances of a given case.


	 
	(5)
	In determining whether this presumption, or prima facie position, should be displaced in a given case all the circumstances of that case as they affect the welfare of the child should be looked at, as of course should the reasons which underlie the general presumption, or prima facie position.


	 
	(6)
	Such reasons are non-compendiously set out by Buckley LJ in the passage from Re L, I have cited. In my judgment additional reasons are that:
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	(a)
	generally the courts of the country from which a child has been removed without the consent of both parents will be in a better position to resolve the disputes that have to be determined in deciding the child’ s medium- to long-term future, and


	 
	(b)
	generally it is better for a child to have his, or her, medium- to long-term future as to care, contact and so on determined without the effective intervention of an act by one parent which contravenes rights of the other parent, and thus without one of his, or her, parents being able to successfully change the jurisdiction in which such decisions are made by a unilateral and wrongful removal of the child from the jurisdiction of his, or her, habitual residence. 


 

   As to (a) this appears from the reasons given by Buckley LJ in Re L, the judgment of Waite LJ in Re M (Abduction: Non-Convention Country) [1995] 1 FLR 89, 98 cited earlier, and has an obvious practical force because the relevant events are likely to have taken place in that jurisdiction.  

   As to (b), in my judgment this conclusion flows from the recognition by Buckley LJ in Re L that abduction is a factor to be taken into account in determining the paramount question, namely the welfare of the child (although it is not to be taken into account as a basis for punishing the parent who removed the child), and the approach explained by Waite LJ in the passages in his judgments in Re M (Jurisdiction: Forum Conveniens) [1995] 2 FLR 224, 228, and Re M (Abduction: Non-Convention Country) [1995] 1 FLR 89, 98 cited earlier, that the purpose underlying the Hague Convention and the general position as to what best promotes the interests of an abducted child are the same. Further, as to (b) I accept that it can be said that in some ways it is an intangible benefit but in my judgment, if the medium- to long-term future of a child has to be determined by a court, there are real advantages and benefits for a child to grow up in the knowledge that the court that made the decisions as to this was not determined by the unilateral and wrongful act of one parent or, put another way, by one parent having succeeded in taking the law into his, or her, own hands in furtherance of his, or her, own wishes as to where he, or she, should live. 

 

	 
	(7)
	The presumption is based upon a prompt return from this jurisdiction to the jurisdiction of habitual residence prior to arrival in this country. This flows from the reasons given for the general presumption by Buckley LJ in Re L and particularly his points as to the child putting down roots, and also, for example, from the point made by Waite LJ in Re M (Abduction: Non-Convention Country) [1995] 1 FLR 89 that it is of the essence of the jurisdiction of the court in ordering the return of abducted children that the court should act urgently (see 90F). As to this point I comment that the longer the period that is allowed to pass before an application for return is made, and considered by the court, the more likely it is that in determining whether to order the return of a child the court would consider the medium- to long-term and general interests of the child, as opposed to his, or her, interests between return and the determination of the case by the court following return, and thus for example the likely outcome of the case and whether a return to this country with associated disruption is likely.
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Accordingly I have taken this approach. 

The father’s case 

Essentially, this is that the mother abducted K and there is nothing to oust the presumption that her welfare would be best served by her being returned to Malta and her medium- to long-term future being decided by the courts in Malta. 

   The father goes further and asserts that if K is returned to Malta during the period that the courts there determine K’s medium- to long-term future she will have easy and regular contact with both her parents and she will be returning to the home, country and people with whom she has been most familiar for the majority of her life. 

The mother’s case 

The mother accepts that she removed K from Malta without telling the father and without his permission in October 1997. She also accepts that when she returned to England in February 1998 after her visit to Malta she told the father that she and K would return to Malta in a fortnight but that when she did this she had no intention of returning. 

   This is therefore a case where the mother has sought to, and is seeking to, take advantage of her unilateral acts in removing K from Malta in furtherance of her wish to live here. 

   The mother contends that K’s best interests would be served if K resided with her and that the father could not care for her on a full-time basis, or that if he could it would not be in K’s best interests for him to do so. As the mother now wishes to live in England she wants K to live here too and asserts that this result would best promote K’s welfare. 

   The mother accepts that until October 1997 K was habitually resident in Malta, but points out that she has British nationality, has an extended family here as well as in Malta and has visited England regularly. 

   The mother argues that in all the circumstances of this case K’s welfare would not be best promoted by her return to Malta and thus that here the presumption, or prima facie position, does not apply. She advances that argument on two main grounds. 

The first main ground 

This is that the mother asserts that after she came to England with K the father agreed that K could stay in England with the mother provided he could visit her whenever he wanted to, or that he has acquiesced in that result. 

   This has a legal and a factual aspect. 

   Counsel for the mother, in my judgment correctly, contended and accepted that: 

 

	 
	(a)
	the mother had to establish that the father’s consent or agreement was positive and unequivocal but need not be in writing (see by way of analogy Re K (Abduction: Consent) [1997] 2 FLR 212, 217H), and


	 
	(b)
	in deciding whether or not the father had so acquiesced I should apply the approach decided by the House of Lords in Re H (Abduction: Acquiescence) [1998] AC 72, [1997] 1 FLR 872 to be the correct one in non-Convention cases. That case was concerned 
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	with what constituted acquiescence for the purpose of Art 13 of the Hague Convention and thus as to what constituted one of the grounds for refusing summary return and a trigger to the discretion to refuse an order returning the child under the Hague Convention and the Child Abduction and Custody Act 1985. That discretion is not on all fours with the discretionary jurisdiction in non-Convention cases.


 

   Here, as in all non-Convention cases, without the need for any trigger the court has a discretionary jurisdiction in which the paramount consideration is the welfare of the child, and thus has that discretion whether or not the wronged parent has agreed that the child should not return, or has acquiesced in the child’s removal. 

   Re H (Abduction: Acquiescence) decides that: 

 

	 
	(a)
	acquiescence is a question of fact,


	 
	(b)
	acquiescence is a matter of the actual subjective intention of the wronged parent, save only where his, or her, words or actions showed clearly, and has led the other parent to believe that he, or she, was not asserting, or was not going to assert, his, or her, right to summary return and were inconsistent with such return, and


	 
	(c)
	the courts should be slow to infer an intention to acquiesce from attempts by the wronged parent to effect a reconciliation or to reach an agreed voluntary return of the abducted child.


 

   These propositions can be applied by analogy in a non-Convention case where there is no right to summary return but a presumption that it is generally in the best interests of the child, to the questions whether the wronged parent has agreed that the child can remain in the foreign jurisdiction or has acquiesced in his or her removal. 

   In Re H (Abduction: Acquiescence) the House of Lords found that there was no acquiescence so it did not deal with the effect of an agreement of the wronged parent that the child should not be returned, or his or her acquiescence in the child’s removal and thus how they affect the welfare of the child. Although in Convention cases it has been held that the consequences of acquiescence are relevant in the exercise of the court’s discretion and the Court of Appeal had regard to this in H v H (Abduction: Acquiescence) [1996] 2 FLR 570, 577–578. 

   I accept that an agreement, or acquiescence, such as that alleged by the mother and their consequences should be taken into account by the court in the exercise of its discretion in a non-Convention case, but in my judgment it would not be right to seek to lay down rules, or presumptions, as to the general effect of any such agreement or acquiescence in a non-Convention case. 

   In my judgment much would depend on the circumstances, and, for example: 

 

	 
	(a)
	the circumstances in which any such agreement was reached, its precise terms, the period that elapsed before the originally wronged parent resiled from such an agreement and what has happened during such period, and


	 
	(b)
	the period of any such acquiescence and what has happened during that period.
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   Here the mother argued that the agreement or acquiescence she alleged had the effect that: 

 

	 
	(a)
	the general presumption, or prima facie position, as to return was ousted and thus did not apply at all, or


	 
	(b)
	the general presumption, or prima facie position, had little or no weight, or was outweighed, in determining what best promoted K’s welfare, and further or alternatively


	 
	(c)
	K was now habitually resident in England.


 

   I agree that all these are possibilities. However, they depend on facts which as appears below in my judgment do not exist in this case. 

The factual dispute 

This can be divided into three stages. 

The first stage 

The mother alleges that in early November 1997, after the father had received copies of the ex parte residence order and prohibited steps order she obtained, and before he came to England, the father accepted, and agreed, that she was the best person to care for K and that the mother and K could stay in England provided the father could visit K whenever he wanted to. At this stage she does not assert that visits to Malta had been discussed or agreed, and in this context it should be remembered that she had alleged in her initial application to the court that she was afraid that the father would remove K to Malta. 

   The mother says that it was because of this agreement that her then solicitors wrote to the Liverpool County Court that the parties had resolved their differences. 

   The mother, however, acknowledges that as soon as the father arrived in England in November 1997 he sought to persuade her to return to Malta with K and she asserts that during his stay in England he blew ‘hot and cold’ as to whether the mother could stay in England with K. 

   At best, therefore, this alleged agreement was for only a few days and did not cover issues as to contact in Malta and K’s return from Malta after contact there with or without the mother also travelling to Malta. 

   The father denies that he made any such agreement with the mother. He says that all that was agreed was that he and the mother should try and sort out their future by agreement and without further recourse to the courts. 

   The father says that he consistently wanted, and sought to persuade, the mother to return to Malta with K, but that on his visit to England in November 1997 it did not prove possible for him to have a sensible discussion alone with the mother and this was one of the reasons why he sought to persuade her to come to Malta so that they could be alone. He denies that he told the mother, or led the mother to believe, that he agreed that she could stay in England with K if, contrary to his hopes, there was no reconciliation between the mother and the father. 

The second stage 

The mother says that she went to Malta in late January and early February 1998 on the strict understanding that the father acknowledged that their  
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relationship was over and that the visit was purely to enable the father to have contact with K. She thus says that notwithstanding the fact that she accepts that the father blew ‘hot and cold’ when he was in England in November 1997 he was agreeing, or representing, that this visit to Malta was to be on the basis of, and in fulfilment of, the agreement the mother says was reached that she could and would stay in England with K. The mother told me that she would never have gone to Malta if she had not believed this and that the father could be very persuasive and had persuaded her that he really did agree to this. 

   The mother accepts that as soon as she arrived in Malta the father made it quite clear that he wanted a reconciliation and in any event K to remain in Malta. It was for this reason, and because the father told her he could prevent her leaving Malta with K, that the mother says and accepts that she lied to the father when she told him that she needed to return to England to sort things out and collect her things and that she and K would return in a fortnight. 

   The father denies that he made any such promise or representation before the mother came to Malta. He says that during this visit he made it quite clear that he wanted a reconciliation and in any event for K to stay in Malta. 

   The father says that the mother promised him that things would be sorted out between them and that after a short return to England to sort things out, and collect her things, she would return to Malta for a 6-month trial period of reconciliation and if after that she did not wish to stay in Malta they would move as a family unit to England. 

   The father admits that he told the mother he could prevent her from returning to England with K and says that he was suspicious that the mother might not return from England with K but concluded that his suspicions were wrong, and agreed to K returning to England with the mother on the basis of her promise that they would both come back, because the mother had agreed to his suggestion that he take time off work to look after K in Malta during what the mother said would be a brief return to England. 

The third stage 

The mother says that on 5 March 1998 the father telephoned her to say that he would consent to a residence order in her favour if she agreed to certain contact arrangements. 

The father said that he had no recollection of this conversation. 

The parties as witnesses 

I am sorry to record that I did not find either the mother or the father to be good witnesses who were trying to do their best to assist the court to the best of their recollection. 

   It may be that through emotion, and their respective desires to achieve the result they each want, they both may have convinced themselves of the truth of what they told me. In my judgment neither of them gave me a wholly accurate account of their discussions and understandings during the three stages referred to above. 

   In my judgment, through all three stages the mother and the father were, and knew that they were, in a state of negotiation and uncertainty as to their future and that of K. They each had their own agenda and wishes and were seeking to advance them. In my judgment, in so doing the mother on  
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occasions gave the father hope that a reconciliation was possible and the father on occasions accepted that the mother had cared well for K and that on occasions he gave her hope that he might agree to K living in England with her. But in my judgment they both knew throughout that: 

 

	 
	(a)
	no agreement had been reached between them as to K’s medium- to long-term future, and


	 
	(b)
	until such an agreement was reached both of them would, or could, return to their primary contentions,


 

and thus the mother knew that the father was not representing to her that he would not seek the return of K to Malta. 

   In addition to my assessment of the mother and the father in giving their oral evidence, the following points in my judgment support this conclusion: 

 

	 
	(1)
	The agreement that the mother alleges was reached on the telephone in early November 1997 does not accord with:


	 
	(a)
	the admitted reaction of the father to the mother taking K to England and the fact that it is admitted that both before, during and after his visit to England in November 1997 he sought a reconciliation, and


	 
	(b)
	the admitted reaction of the father on 3 January 1998, which in my judgment properly she did not seek to rely on as an indication of the father’s true feelings.


	 
	(2)
	In my judgment, both the mother and the father would have wanted to include, and would have included, in any final agreement or settled understanding such as that alleged by the mother, provision as to contact in Malta. Indeed, this is a point that remained outstanding in March 1998, and one of the mother’s expressed concerns in her first application was that the father would take K back to Malta and seek to keep her there. The absence of any such provision in the agreement alleged by the mother is an indication that no agreement was reached.


	 
	(3)
	In my judgment, if the mother and father had reached an agreement as alleged by the mother, rather than only an agreement or understanding to try and reach an agreement, it is likely that the mother would have continued her proceedings for a residence order for the purposes of obtaining such an order by consent with agreed terms as to contact.


	 
	(4)
	I simply do not accept that even if the father had said that his only motive in asking her to come back to Malta with K was so that he could have some contact with K, the mother would have been persuaded by, or would have accepted this. She knows him much better than I do, but during the course of his evidence he demonstrated quite clearly that he would not readily or easily give up his attempts at a reconciliation or to keep K in Malta in the way the mother suggests.


	 
	(5)
	It is common ground that when the father was in England in November 1997, and when the mother was in Malta in February 1998, they shared a bed although they did not have sexual 
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	intercourse. The mother says that this was because K was in the father’s room, was calling for her because she was ill and wanted them all to share a bed together. The father did not dispute that K had been ill although he says the fact that they shared a bed was part of the attempt at reconciliation. Whatever the true reason for the mother and father sharing a bed the fact that they did so lends some support to the conclusion that they were negotiating and that reconciliation remained a possibility.


	 
	(6)
	Although I do not accept the father’s evidence that he has no recollection of a conversation in early March 1998, when the possibility was raised that he would agree to a residence order in favour of the mother if she would agree to certain contact arrangements, and I find that such a conversation took place, in my judgment it is clear from the solicitor’s note relating to that conversation that is before me that the contact arrangements had not been agreed and that in early March 1998 the mother and the father were negotiating.


	 
	(7)
	The mother’s evidence, which I accept, that during their discussions the father blew ‘hot and cold’, and on occasions during her visit to Malta the father threatened her, supports the conclusion that she and the father were negotiating and arguing.


 

   Necessarily because they support the conclusion I have reached, the above seven points relate primarily to evidence given by the mother that I do not accept. However, I repeat that I also did not accept evidence given by the father, and in particular I do not accept his evidence to the effect that he always, or consistently, rejected the possibility that he might agree to K remaining in England with the mother. Also, I am satisfied that during the discussions he accepted that the mother had looked after K well. 

The second main ground 

The second main ground is that even if the father did not so agree, or acquiesce, K’s welfare would best be promoted by her remaining here and her medium- to long-term future being determined by the English courts. 

   In support of this ground the mother relies on the following points: 

 

	 
	(a)
	K has now been in England since the end of October 1997 (apart from her visit to Malta for a fortnight in January and February 1998) and she is now settled here and has made friends at her school and in her neighbourhood.


	 
	(b)
	The last 6 months of her life are the most prominent and important in K’s development and memory, and to move her now would be disruptive and damaging.


	 
	(c)
	Until the issue of these proceedings in March 1998 the father was negotiating rather than seeking an immediate return of K.


	 
	(d)
	K has always visited England regularly and has British nationality.


	 
	(e)
	The father has never been K’s primary carer and could not carry out that role as well as the mother, particularly during K’s early years.


	 
	(f)
	The father has not suggested that the mother has not cared well for K.


	 
	(g)
	If K stays here she will continue to be looked after by her primary carer pending the determination of K’s medium- to long-term future 
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	(but I comment that this would also be the case if she was returned to Malta).


	 
	(h)
	If I make an order that K be returned to Malta, and, as she says she will, the mother returns to Malta with K (i) she will have little or no family support, (ii) she will be dependent on the father for accommodation and maintenance, (iii) as the old matrimonial home is not owned by the father alone but by him, his mother and some of his siblings, the father cannot guarantee undisturbed occupation by the mother and K of the old matrimonial home, and (iv) although she did not say so in evidence, the mother will feel threatened and uneasy and this could detrimentally affect her care of K and thus K’s welfare, and


	 
	(i)
	no change in main language was, or would be, involved in K coming to, or remaining in, England, and


	 
	(j)
	the likely outcome in Malta and in England is that the court will order that K is to reside with her mother wherever the mother wishes to live and thus in England.


 

   In support of this second ground the mother says that these points establish that a number of the reasons given by Buckley LJ in Re L for the presumption in favour of return do not apply in this case. She also seeks to rely on the judgment of Judge LJ in Re P (Abduction: Non-Convention Country) [1997] 1 FLR 780, 791E–G. 

   I accept that there is force in the assertion that a number of the points made by the mother support the argument that in this case K has not suffered the harm that other children who have been abducted are likely to suffer because of a change in language, a move to a completely strange environment and from established schooling and thus that some of the points made by Buckley LJ in Re L do not apply. However, in response to this it can be said with force that if K is returned to Malta she will equally not suffer great disruption because she will be returning to a known environment and family and will not have a change in language. 

   For present purposes I accept the mother’s evidence that K has settled well in England and at her new school. This is what one would expect of a young child with her mother in an environment that is not unfamiliar to her. 

   In my judgment, the strongest part of the mother’s argument is her contention that K’s welfare would best be promoted if she were to remain in England having regard to: 

 

	 
	(i)
	the point that K has settled well in England and at her new school,


	 
	(ii)
	the length of time K has been here, during which period there have been negotiations between the mother and the father as to K’s future, during which the possibility of K remaining her with her mother was discussed,


	 
	(iii)
	the general force of the point that because the mother has been K’s primary carer and a loving mother, K’s welfare would be best served by her residing with her mother, and thus the real possibility (which I accept) that the central point in any determination of K’s medium to long-term future is likely to be whether the mother can take her to, or keep her in, England, and


	 
	(iv)
	the disruption that would be caused to K by a return to Malta followed by a further return to England if the Maltese court grants 
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	her residence in England which she asserts it should do, and is likely to do.


 

   Similar points were considered by the courts in the following Convention cases in which orders for return were refused, namely W v W (Child Abduction: Acquiescence) [1993] 2 FLR 211, especially at 219C–220A, H v H (Abduction: Acquiescence) [1996] 2 FLR 570 (in the Court of Appeal), especially at 577–578, and Re K (Abduction: Consent) [1997] 2 FLR 212, especially at 219–220. 

   However, taking the approach I have described earlier I reject the mother’s argument that it would not be in K’s best interests for her to be returned to Malta. 

   My main reasons for reaching this conclusion are that, in my judgment: 

 

	 
	(1)
	This case is very different from Re P (Abduction: Non-Convention Country) [1997] 1 FLR 780, and if anything the judgment of Judge LJ therein is against the mother because his reference to dislocation in the life of the child cannot be read in isolation from the facts of Re P and he refers to and relies on the exceptional circumstances of that case. In this context, the points in subpara (h) (above) advanced on behalf of the mother come nowhere near the equivalent points in Re P. Further, in my judgment there is little or nothing in any of these points. In giving her evidence the mother demonstrated that she is a capable young woman who, in my judgment, is likely during the period that passes before the Maltese court determines K’s medium- to long-term future to be able to withstand any pressures that the father or his family may seek to bring to bear on her in Malta, or which arise as a result of her return to Malta.


	 
	(2)
	Notwithstanding the points made in subparas (iii) and (iv) (above), it is not clear what the outcome of litigation in Malta (or this country) would be as to K’s medium- to long term future. Even if I had permitted oral evidence to be given as to the rival contentions relating to how K’s medium- to long-term future would be promoted, this position would have remained unless I had adjourned to allow fuller statements and welfare reports and thus in effect have allowed a full hearing of the mother’s stayed application for a residence order. Any such welfare reports would have had to have included a substantial input from Malta.


	 
	(3)
	It is unlikely that K will suffer any significant disruption or damage by a return to Malta with her mother even if this is followed by a return to this country notwithstanding the length of time that she has been here,


	 
	(4)
	Although the negotiations went on for 4 to 5 months before the father issued his application in this case, the father did not agree that K could live in England with the mother, or acquiesce in that situation, and he instructed lawyers and issued his application promptly after he discovered that the mother was not going to return to Malta at the end of February 1998 as she said she would when she left with K after their visit in February 1998.


	 
	(5)
	More generally, the factors advanced by the mother in this case in favour of her contention that K’s welfare would not be best promoted 
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	by an order that she be returned to Malta do not outweigh the general presumption that such an order would best promote her welfare and in particular the following reasons that underlie that general presumption, namely that:


	 
	(a)
	the courts in Malta will be in a better position to resolve the disputes that have to be determined in deciding K’s medium- to long-term future, including the issue whether she should move from Malta (where she has spent the majority of her life) to live with the mother in England, and


	 
	(b)
	it will benefit K to have her medium- to long-term future as to care, contact and so on determined without the mother having been able successfully to change the jurisdiction in which such decisions are made by her unilateral and wrongful removal of K from Malta because K will then grow up in the knowledge that the court that made the decisions as to her medium- to long-term future was not determined by the unilateral and wrongful act of her mother or, put another way, by her mother having succeeded in taking the law into her own hands in furtherance of her own wishes as to where she should live.


 

Overall conclusion 

I shall make an order that on or before 4 June 1998 K be returned, and that the mother do procure her return, to Malta. 

OrderOrder accordingly.
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